HSRA Regulations Subcommittee on

Legal Rights

Tuesday, March 18, 2008

9:30-11:30 AM

Agenda

________________________________________________________________________
I. Definition of “Dependent Child”

· At the last meeting, we discussed proposed clarifications to the phrase “dependent child” in the definition of “family.”  Below are definitions from other federal statutes:
· The definition of “dependent” under the Social Security Act means (1) an individual who has not attained the age of 17 years; (2) an individual who has attained the age of 55 years; or (3) an individual with a developmental disability.

· The definition of person with disability in the Federal Shelter Plus Care statute may provide suitable language for “dependent child” in the HSRA definition of family.  24 C.F.R. § 582.5.
· A proposed HSRA definition based on the Federal Shelter Plus Care statute:  “For purposes of this section a “dependent child” means a minor or adult child if such person has a physical, mental, or emotional impairment which is expected to be of long-continued and indefinite duration that substantially impedes his or her ability to live independently.”
II. Emergency Termination, Suspension, Transfers

· See Appendix A for copy of HRSA provision for emergency termination, suspension, and transfers

· Application of Emergency Termination.  Should emergency termination apply to all programs in the Continuum of Care?  

· Housing First 

· Supporting housing

· “Imminent threat to health or safety”:  Clarify definition of “imminent threat to health or safety” means an act or credible threat of violence on the grounds of a shelter or supportive housing facility.

· What constitutes “an act or credible threat of violence”?  
· Is a “credible threat” based on an objective or subjective standard?
· Are there existing standards within the criminal code that could create a standard?
· What procedural requirements is the Department to follow in receipt and review of notification received and the subsequent decision regarding the emergency action?
· Notice:  Under the HRSA, providers are charged with providing notice and instructions for requesting a fair hearing.  
· Is clarity needed with respect to adequate written notice and notice in emergency transfer, suspension, and termination situations?  

· How should notice be provided?

· What type of documentation is needed?

· Initiating and Timing of the Review Process:  It is not clear under the HRSA how the dual administrative review/fair hearing review process is initiated and timed for emergency terminations, suspensions, and transfers.   Although an administrative review appears to be a prerequisite for a fair hearing (HSRA Sec. 27(c)), the right to an administrative review is triggered by a request for a fair hearing.   Moreover, the client’s statutory right to continuation of shelter or supportive housing is triggered by a request for fair hearing, not by a request for an administrative review. 
· What regulations can allow for a fluid review proceeding for fair hearing and administrative review?
· Administrative Review/Fair Hearing Procedure:  

· In addition, the last minute amendments to the administrative review provisions of the HSRA could result in confusion if appropriate direction is not provided in the regulations.

· Other matters for discussion?  

III. Wrap Up 

· Revised agenda for the Legal Subcommittee.
Appendix A

§ 4-754.38. Emergency transfers of clients; emergency suspensions and terminations of services.
(a) Whenever a client presents an imminent threat to the health or safety of the client or any other person on a provider's premises, the provider, in light of the severity of the act or acts leading to the imminent threat, may immediately transfer, suspend, or terminate the client, without providing prior written notice of the transfer, suspension, or termination as required by § 4-754.33(c).

(b) The provider shall endeavor to provide written notice, consistent with the requirements of § 4-754.33(d), to any client transferred, suspended, or terminated pursuant to subsection (a) of this section at the time that the action is taken. If it is not possible or safe to provide written notice at the time of the action, a subsequent written notice shall be provided to the client within 15 days, or, if the client's whereabouts are unknown, upon request within 90 days of the transfer, suspension, or termination. The time period during which the client may request fair hearing proceedings to appeal the transfer, suspension, or termination pursuant to §4-754.41 shall not begin until the client has received the subsequent written notice.

(c) No client transferred, suspended, or terminated pursuant to subsection (a) of this section shall have the right to request mediation of the action from the provider pursuant to § 4-754.39 or to continue to receive shelter or supportive housing services without change pending appeal pursuant to § 4- 754.11(18).

(d) Whenever a provider transfers, suspends, or terminates a client pursuant to subsection (a) of this section, the provider shall immediately notify the Department of the action. The notification shall include the following information:
(1) The identity of the client who was transferred, suspended, or terminated;
(2) The nature, date, and time of the action taken by the provider;

(3) The provider staff member authorizing the transfer, suspension, or termination; and

(4) The act or acts leading to the transfer, suspension, or termination.


(e) Whenever the Department receives a notification pursuant to subsection (d) of this section, the Department shall issue a written finding of whether the emergency transfer, suspension, or termination order complies with the requirements of this section. The notification shall be issued within 24 hours of receipt of the notification by the Department. If the Department finds that the order was improperly issued, the Department shall reinstate the client's access to the services received prior to the issuance of the order, pending the outcome of a hearing pursuant to §§ 4-754.41 and 4-754.42.
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